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458 MICHIGAN LAW REVIEW 

like this is that, in view of the subject matter, the legislature is not making 
promises, but framing a scheme of public revenue and public improvement. 
In announcing its policy and providing for carrying it out, it may open a 
chance for benefits to those who comply with its conditions, but it does not 
address them and therefore it makes no promise to them." This was approv- 
ingly cited by Mr. Justice Brewer in Powers v. Detroit and Grand Haven 
Ry. (1905), 201 U. S. 557- "But the difference between that case and this is 
obvious. That arose on a general law in respect to taxation, this on a special 
act having reference to a particular corporation * * *." If Wisconsin Si- 
Michigan Ry. Co. v. Powers is to be reconciled with the principal case, it can 
only be on this (a doubtful) ground : the one law promised an absolute 
exemption, the other (in effect) the same rate as that imposed on domestic 
corporations. T. V. W. 



May a Legislature Pass an Act Allowing Actual Expenses to Circuit 
Judges Whose Salaries are Fixed by the State Constitution? — In June, 
1905, the legislature of Michigan passed an act "providing for the reimburse- 
ment of circuit judges for actual expenses incurred by them in holding court 
in counties other than in the county where they reside." Public Acts Mich. 
1905, p. 317. Article IX, § 1, of the Constitution of Michigan, provides that 
"the judges of the Circuit Court shall each receive an annual salary of 
$2,500.00. They shall receive no fees or perquisites whatever for the perform- 
ance of any duties connected with their office. It shall not be competent for 
the legislature to increase the salaries herein provided." 

The question arises, Is the act constitutional? The question has not been 
adjudicated in the courts of the state. Two modes of solving the problem 
present themselves: (1) A comparison with like situations in other states, 
and (2) An inquiry into what is meant by "salary," "fee," and "perquisite." 

An examination of the situation in other states shows that in only two do 
the constitutions definitely fix the salaries of circuit judges. In Florida, 
Article V, § 9, of the Constitution, provides that "the salary of each circuit 
judge shall be $2,500.00 per year." The Revised Statutes (1892), p. 474, 
§ !376, provide for the reimbursement for extra expense in holding court out 
of the circuit. There has been no adjudication up to 1904, so presumably the 
statute has been in force since 1892, with no question arising as to its 
validity. In Nebraska, Article VI, §§ 13 and 14, of the Constitution, provide 
that "circuit judges shall receive $2,500.00 and shall not receive any other 
compensation, perquisite or benefit, for or on account of his office in any 
form whatsoever." No statute granting expenses has been passed, nor has 
any question arisen in the courts of the state. In Florida the situation is 
apparently the same as that in Michigan, with the exception that "fee and 
perquisites" do not appear in the constitutional provision. In Nebraska, the 
language of the Constitution places particular stress upon the finality of the 
salary first given. 

2nd. The meaning of the constitutional provision of Michigan, in ques- 
tion, may be made clear by an examination of the judicial scope of "salary," 
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"fee," and "perquisite." In Windmiller v. People (1898), 78 111. App. 273, it 
was held that salary means reward or recompense and does not include money 
paid to others as expenses. See also Houser v. Orangeburg County (1900), 
59 S. C. 265, 37 S. E. Rep. 831 ; Hall v. Hamilton (1874), 74 111. 437. In Com- 
monwealth v. Bailey (1881), 3 Ky. Law Rep. no, 114, it was held that fees 
are rewards to be paid by individuals to public officers for their own or for 
public use. Salaries are rewards paid to public officers out of public funds 
for such service. See also Steiner v. Sullivan (1898), 74 Minn. 498. In 
State v. Atherton (1886), 19 Nev. 332, 10 Pac. Rep. 901, it was held that 
necessary expenses actually paid by judges for traveling by public conveyance 
in going to and from the place of holding court are not fees or perquisites of 
office. Although no direct adjudication on the constitutionality of the Mich- 
igan statute is obtainable, it would seem that the situation in Florida, taken 
together with the meaning of "salary," "fee" or "perquisite" as found in the 
decisions, would establish the constitutionality of the statute, and in view of 
the further provisions in § n of Article VI of the Constitution of Michigan, 
that circuit judges "may hold court for each other, and shall do so when 
required by law," it may be said that at least in so far as it refers to expenses 
incurred outside the circuit, when required by the governor to go on official 
duty in other circuits, there should be no question as to its validity. 

F. B. D. 



What Constitutes a Waiver by Implication of the Privilege of Con- 
fidential Communications Between Attorney and Client. — "The rule is 
clear and well settled, that the confidential counsellor, solicitor or attorney 
of the party, cannot be compelled to disclose papers delivered or communica- 
tions made to him or letters or entries made by him in that capacity." 
Greenleaf, Evidence, Vol. I, pp. 373, 374 (16th Ed.) ; Bobo v. Bryson, 21 
Ark. 387; Foster v. Hall, 12 Pick. (Mass.) 89. Scarcely less elementary is 
the broad basis of public policy upon which the privilege rests, for if such 
communications were not proteoted, no man would dare to consult a profes- 
sional adviser with a view to his defence or to the enforcement of his rights ; 
and no man could safely come into a court either to obtain redress or to 
defend himself. Lord Chancellor Brougham in Greenough v. Gaskell, 1 
My. & K. 101. The reason of the privilege makes it clear that the privilege 
is that of the client and not of the attorney, and such is today undisputed 
law, although under the original theory of the privilege it was the attorney's 
and not the client's. Wigmore, Evidence, Vol. IV, § 12321 ; Chirac v. 
Reinicker, n Wheat. 294; Lorimer v. Lorimer, 124 Mich. 631; Tate v. Tate, 
75 Va. 522; State v. Tall, 43 Minn. 273. It would seem, therefore, that the 
client alone or his attorney on his behalf, and not a third person, although 
a party to the cause, could object to the introduction of testimony involving 
privileged communications. Wigmore, Evidence, Vol. IV, § 2321. But the 
contrary is maintained by the court in the case of Bacon v. Frisbie, 80 N. Y. 
394, in the following language: "And had Ratnour (client) not been a party 
to the action and so have no right to be at the trial and object, yet the objec- 



